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Option 1 – Ask for cert.

	Pro – Opportunity to reverse decision with significantly adverse implications for Water Program and Enforcement Offices.

	Con – Court may disagree with EPA view and in any resulting decision more directly undercut bypass regulation.  Potential result may be precedent undercutting our authority to include internal waste stream limitations in the ELG context.

	       – A strong cert. brief suggesting how the Eighth Circuit decision conflicts with the NRDC decision may leave us stuck with our own characterization of the decision that seriously limits the bypass provision’s future enforceability

Option 2 – Don’t seek cert.

	Pro – Can formally or informally acquiesce and thereby limit the effect of the decision to the Eighth Circuit.  Court did not vacate the bypass rule, only stated that the “blending rule” (as expressed in the letters) irreconcilable with the secondary treatment regulation and bypass rule.

	Con – Reasoning of the Eighth Circuit may prove persuasive to other courts.


